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The Global Race to 5G Wireless: 
How It Is Already Changing Local Regulatory Environments

     By Steve Burke and Claire S. Lai 

ominating the next generation of wireless 
technology, known as 5G, is a high-stakes 
competition taking place on a global scale. In 

an April 12 Wall Street Journal article titled “U.S. Moves 
to Accelerate 5G Rollout in Race With China,” President 
Trump stated that the “race to 5G is a race America must 
win. It’s a race we will win.” And the FCC is hard at work 
to make it happen. FCC Chairman Ajit Pai announced 
two initiatives to propel 5G. First, place 3,400 megahertz 
of airwave capacity (the largest in US history) on the auc-
tion block for 5G networks. Second, create a $20 billion 
funding program to help deploy 5G in difficult-to-serve 
rural areas. 

But the FCC did not stop there. Effective January 
14, 2019, the FCC also adopted a “Declaratory Ruling 
and Third Report and Order” (“Ruling”) that immedi-
ately brings the impact of this global race to every local 
community. The Ruling is designed to facilitate rapid and 
expansive 5G rollout by limiting local government reg-
ulation of the installation and deployment of small cell 
wireless infrastructure in local communities. While the 
3G and 4G LTE networks of the past required installing 
large towers and base stations each providing miles of 
service coverage, 5G requires a vast and different net-
work of thousands of small cells that utilize lower-pow-
ered, miniature antennas and signal receivers. Due to the 
short-distanced nature of their signals, small cells need to 
be deployed in close proximity to each other, especially 
in developed urban areas. And therein lies the core of the 
problem: in these areas, telecommunication providers of-
ten desire to attach equipment to existing infrastructure 
that is in the public right-of-way, such as street light poles 
and utility poles, or newly constructed stand-alone poles 
in those areas. However, the public right-of-way has tra-
ditionally been strongly regulated by local governments 
in order to ensure public access, enjoyment and use of the 
right-of-way. 

For the benefit of businesses and to the conster-
nation of local governments, the FCC’s new Ruling is de-

signed to lower the costs for applicants, shorten the time-
line for government approvals, and broaden the scope of 
potentially prohibited regulatory fees, charges and non-
fees, such as aesthetic, undergrounding and minimum 
spacing requirements. It also desires to dismantle the idea 
that local governments can act as “market participants” in 
a proprietary capacity when managing their own proper-
ties in the public right-of-way, by declaring that local re-
quirements over government property in the right-of-way 
are subject to the same federal preemptory rules. In some 
localities, this means that contracts, license agreements 
and leases that are prerequisites for deploying wireless 
facilities on public property may be subject to preemp-
tion. Further signaling the FCC’s determination, there 
is no grandfathering under the Ruling. The Ruling cov-
ers existing agreements between local governments and 
parties involved in the provision of small cell wireless 
services and the installation and deployment of related 
equipment. 

Underscoring both its purpose and its challenge 
to local regulators, the Ruling states “Many states and 
localities have acted to update and modernize their ap-
proaches to small cell deployments. … Today’s action is 
the next step in the FCC’s ongoing efforts to remove reg-
ulatory barriers that would unlawfully inhibit the deploy-
ment of infrastructure necessary to support these new 
services.” In other words, 5G and the new Ruling change 
the power dynamic between local governments and the 
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   Continued on page 12

wireless technology industry. Local governments need 
to know the new parameters when drafting and updating 
their ordinances, and wireless businesses need to know the 
new requirements in order to leverage the FCC’s intended 
benefits.  With limited exceptions, local regulations over 
wireless telecommunications services are preempted by 
the federal Telecommunications Act of 1996 (“Act”) such 
that local governments cannot “prohibit” or “have the ef-
fect of prohibiting” such services.  The FCC’s Ruling sets 
forth its interpretations of the Act and its associated rules 
regarding small cell deployment and local regulations. 
The Ruling’s interpretations broadly define local regula-
tions that would be presumed to be an impermissible “ef-
fective prohibition” of wireless services and create a new 
standard for evaluating local fee permissibility. 

The Ruling is currently being challenged on ap-
peal in the Ninth Circuit by a number of jurisdictions 
throughout the U.S., including the City of San Jose and 
the County of Los Angeles, but its impact is already play-
ing out in local communities. 

The table on pages 12 and 13 outlines the new 
requirements and restrictions under the FCC’s increased 
scrutiny of local regulatory environments covering small 
cell wireless services and infrastructure.
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The Global Race to 5G Wireless: 
How It Is Already Changing Local Regulatory Environments

  The “gap in coverage” standard, which has been used by the Second, Third, and Ninth Circuits, states that a denial of a wireless siting 
application will prohibit or effectively prohibit the provision of a personal wireless service only if the carrier can establish that it has a 
significant gap in service coverage in the area and a lack of feasible alternative locations for siting facilities.  A significant gap in service 
is a gap in the carrier's own service coverage and is determined on a case-by-case basis.
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Whether you are just curious about new small cells popping up in your neighborhood, or if your wire-
less industry clients are asking how the FCC Ruling impacts their strategies for working with local govern-
ments, or if you are a local authority that needs to know how to devise a compliant ordinance, everyone should 
be aware of the 5G revolution and its accompanying limitations and opportunities. 
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