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Whether it is leasing land to expand facilities or selling 
underutilized property to generate revenue, special districts 
frequently face the need to acquire, sell, or lease property 
to i ple ent speci  c pu lic service andates  uch real 
estate transactions can be complex and require careful 
planning, detailed documentation and multi-departmental 
coordination. When considering a real estate deal, there are 
important legal and practical considerations to keep in mind. 

Surplus Land Act

The Surplus Land Act, Government Code section 54220 
et seq. Act , as substantially amended e  ective anuary 
1, 2020. The Act requires local agencies, including special 
districts, to comply with certain requirements when disposing 
of real property. While the Act itself does not de  ne what 
it means to dispose of property, the California Department 
of Housing and Community Development (“HCD”) has 
adopted guidelines de  ning the Act to apply to both the sale of 
property, as well as leasing property for a term of  ve years or 
longer. 

Prior to disposing of any real property, a district’s 
governing board must declare the property as either 
“surplus land” or “exempt surplus land.” Exempt surplus 
land is property that meets at least one of several speci  c 
requirements, such as land less than a certain size that is being 
sold to a contiguous property owner or land that the district 
is exchanging for another property necessary for the district’s 
use. Any real property that does not fall into one of these 
speci  c categories is considered “surplus land.”

When a district is selling surplus land, it must  rst send a 
written “notice of availability” to certain qualifying entities, 
including park districts with urisdiction over the area and 
housing sponsors identi  ed in a list maintained by HCD. The 
notice of availability must include certain information and 
be sent using a form published by HCD, which is available on 
HCD’s website. Any qualifying entity interested in the property 
has sixty (60) days to notify the district in writing of its interest 
in purchasing or leasing the property. 

f a qualifying entity timely noti  es the district of its 
interest in the property, the district is required to enter into 
“good faith negotiations” with the entity regarding the price 
and terms for the sale or lease of the property. The Act also 
speci  es how to prioritize responses if multiple entities express 
interest in the property. Importantly, while the district is 
required to engage in “good faith negotiations,” a district is not 
required to sell or lease the property for less than fair market 
value, nor is a district required to seek a zoning change for the 
property to ensure that residential development can occur. 

If no qualifying entity noti  es the district of its interest 
within 60 days of when the notice of availability is sent, or 
no agreement can be reached after 90 days of good faith 
negotiations with an interested entity, the district may dispose 
of the property using whatever process the district deems 
appropriate. When disposing of surplus property, the Act 
requires most districts to record a deed restriction on the 
property requiring any residential development constructed 
on the land to provide certain levels of a  ordable housing. 
Districts are also required to submit records regarding their 
compliance with the Act to HCD. 
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The Act, as well as the guidelines adopted by HCD, contain 
additional detailed requirements not addressed by this article. 
Districts that sell property in violation of the Act can be liable 
for penalties of up to  fty percent of the sale price of the land, 
and therefore it’s important for Districts to consult with their 
legal counsel to ensure full compliance with the Act. 

Establishing the Price

When purchasing, selling or leasing property, a district 
should generally take steps to ensure that the price re  ects the 
fair market value of the property to ensure that public funds 
are spent in a prudent manner and that the district receives a 
fair return when selling its assets. This is especially important 
when the property was originally purchased with  rate revenue, 
or rate revenue is being used for the transaction. Proposition 
218 creates restrictions on fees that are imposed as “an 
incident of property ownership,” such as water and sewer fees. 
Under Proposition 218, the revenue a district collects from 
these fees cannot exceed the cost to the district of providing 
the relevant service and may not be used for any purpose other 
than providing the relevant service. While the cost of providing 
a service includes the cost of purchasing or leasing necessary 
property, paying more than a property’s fair market value 
arguably is not a cost of providing the service and may violate 
Proposition 218. 

The best way to establish a property’s fair market value 
is to obtain an appraisal performed by a quali  ed appraiser. 
However, other methods to determine fair market value may 
be appropriate in certain situations. 

Don’t Forget About CEQA

Compliance with the California Environmental Quality Act 
is necessary before a district makes a commitment to carry out 
a new pro ect. Accordingly, if property is being purchased for 
a speci  c pro ect, such as the construction of a new treatment 
plant, any necessary environmental review for the pro ect 
must be completed before the district approves purchasing the 
property. The scope of the necessary environmental review will 
depend on the nature of the pro ect. 

There are many other legal and practical considerations 
to keep in mind when buying, selling, or leasing property, 
but with careful and detailed planning, districts can ensure 
successful transactions.

Alex Mog is Of Counsel in Meyers Nave s Oa lan  o   ce. Meyers 
Nave is a California la   rm that represents special istricts 
throughout the state. For more information contact Alex Mog at 
amog@meyersnave.com.
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